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tween the parties. Blossom vs. Griffin, 3 Kern. 569. So also 
circumstances attending the execution of an instrument may be 
resorted to as an aid in the interpretation of its language. 

4. The only remaining inquiry we shall make relates to usage 
or custom, and this is introduced not -with a view to contradict the 
terms of a contract, but to interpret and explain them. The Queen 
vs. Inhabitants of Trent, 5 Adolph. & Ellis 303. The only pur- 
pose for which usage or custom is admissible is to determine the 
real intentions and understanding of the parties where they are 
not determined by the actual terms of the contract. But it can 
never be admitted to contradict or supersede the positive and definite 
provisions of a contract, because the entering into such provisions 
is regarded as evidence of an intention to overrule all usage or 
custom which conflict with their terms. There are certain limita- 
tions, however, to the introduction of usage or custom. These 
grow mostly out of its nature or character. No usage inconsistent 
with the principles of law, or which would defeat the essential pro- 
visions of the contract, or which is narrow, local, or confined, or 
existing only in the private opinion of a few, can be introduced to 
modify or explain the terms of an agreement. Rogers vs. Mecha- 
nics' Fire Ins. Co., 1 Story 606. The usage should either be 
brought home to the knowledge of the other party, or be so 
general as to justify a presumption of such knowledge. A. D. 



RECENT AMERICAN DECISIONS. 

Circuit Court United States, Massachusetts District. October 
Term, 1862. — In Admiralty. 

HENRY A. PIERCE, LIBELLANT, VS. NATHANIEL WINSOR, JR., ET AL. 

Mastic shipped in bulk on a vessel chartered for California, in the course of the 
voyage melted and afterwards set, as it was naturally liable to do when exposed 
to great heat, and thereby occasioned serious injury to other parts of the 
cargo. The shippers of the latter, by reason thereof, recovered damages 
against the owners of the vessel, in actions on bills of lading signed by the 
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master, who had been appointed by the owners of the vessel. The dangerous 
character of mastic was not known to either party at the time of its shipment, 
and had in fact been frequently shipped on shorter voyages without injurious 
consequences. Held that the owners of the vessel were entitled to recover on a 
libel in admiralty against the charterers, the amount of damages which they had 
been obliged to pay. 

Opinion delivered by Mr. Justice Clifford. 

This is an appeal in admiralty from a decree of the District 
Court of the United States for this district, in a cause of contract, 
civil and maritime. The libellant was the owner of the ship Golden 
City, and the respondents were the charterers for a voyage from 
Boston to San Francisco. Charter-party bears date on the 4th 
day of May, 1858, and the libel was filed on the 10th day of 
November, 1859. The respondents chartered the whole ship, with 
the usual exception of the cabin and necessary room for the ac- 
commodation of the crew and the stowage of the sails, cables, 
and provisions ; and the stipulation was that the ship should be at 
the sole use and disposal of her charterers for the voyage, and that 
no goods or merchandise should be laden on board otherwise than 
from the charterers or their agent. The owners engaged to make 
necessary repairs, man, and victual the ship, and take and receive 
on board the vessel during the voyage all such lawful goods and 
merchandise as the charterers or their agent might think proper to 
ship. Among other things the libellant alleged that the respond- 
ents, as the charterers of the ship, while she was lying at New 
York, delivered or caused to be delivered on board the ship to the 
master, to be carried to Boston, and thence to San Francisco, on 
the voyage under the charter-party, one thousand and four cakes 
of an article called mastic ; that the article is composed of bitumen 
and earthy matter, and at a certain degree of heat will soften and 
melt, and will then set so as to become very hard and flinty ; that 
on a voyage such as that from Boston to San Francisco the ten- 
dency on that behalf is so great that, unless the article is properly 
and skilfully packed, the cakes are liable to melt and run together, 
and among the other goods stowed in contact with the same, and 
to diffuse itself in the hold of the ship, and then to set and harden 
so as to injure and destroy the other goods, and to cause great and 
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unusual expense in discharging the other goods and the mastic out 
of the ship ; that the article was then new in commerce, and that 
the effect of a voyage upon it was unknown to the master and to 
the libellant ; that the respondents did not give to the master or to 
the libellant any notice of the character of the article or of its 
liability or tendency to melt and do damage as. aforesaid, and that 
neither the master or himself had any knowledge or means of 
knowledge upon the subject, or that the mastic might not properly 
be stowed in the way that goods are usually stowed for such 
voyages ; and he also alleged that the mastic did soften and melt 
on the voyage, and that the cakes did run together and among the 
other goods placed in contact with the mastic, diffusing itself in 
the hold of the ship, and did then set and became hard and flinty, 
whereby the goods were injured and destroyed, and the libellant 
was compelled under the bills of lading to make good the loss and 
damage, and was put to additional expense in discharging the 
goods and freeing the ship of the mastic. 

Most of the material allegations of the libel are denied in the 
answer. The respondents deny that the mastic was a new article 
of commerce, or that they were bound to ascertain any further re- 
specting the mastic, or give any notice to the libellant as to its 
character or the manner in which it should be stowed, or that they 
were in that particular or in any other respect at fault in the pre- 
mises, as alleged by the libellant. Lawful goods and merchandise 
they had a right to ship ; and they allege that the mastic was such 
under the charter-party, and that they shipped the same without 
any fault, and that the same was received by the consignees, pay- 
ing freight on the same, and that the mastic was put to the pur- 
poses for which it was designed, and consequently they allege that 
if the libellant was put to any expense, or suffered any damage, it 
was through his own fault, and that of his agents. Both parties 
took testimony in the District Court, and, after the hearing, the 
Court entered a decree in favor of the libellant, and the respondents 
appealed to this Court. The mastic, as alleged, was shipped by 
the Government of the United States from their works at New 
York to the fortification at Fort Point in San Francisco. When 
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delivered on board it was in cakes, and was stowed in bulk in the 
run. Upon the arrival of the ship at the port of destination, it 
was found that the mastic had melted on the voyage, and that the 
cakes had run together and among the cargo stowed in contact 
with it, and had been hardened as alleged in the libel, and in that 
state was adhering. to the sides of the ship and to certain portions 
of the cargo. The amount of damage done to the cargo, which 
was paid by the master on account of the ship, including the extra 
expense in discharging the mastic, exceeded nineteen hundred dol- 
lars. Two other ships, the Dashaway and the Fleetwing, which 
sailed shortly after the Golden City, also had mastic on board, 
shipped in the same way, and the proofs show that when the vessels 
arrived out it was in the same condition. These cargoes, with one 
shipped in casks at a later period, and after the facts respecting 
the earlier shipments had become known, were all the cargoes, so 
far as known, ever shipped by the United States to San Francisco 
or on any long voyage. Such mastic is manufactured by the 
government at New York, and is used on fortifications, and has 
been repeatedly shipped to the various forts on the Atlantic coast 
and in the Gulf, and had always been shipped in bulk without its 
being known that it was liable to be so affected by the heat in the 
hold of the vessel. Suit was brought by the owners of the vessel 
against the charterers to recover the damage and expense as 
already explained. The libellant does not allege or prove that the 
respondents had any knowledge of the dangerous character of the 
article, but he claims to recover upon the ground that there is 
always an implied contract on the part of the charterer or general 
shipper of merchandise that the goods shipped shall not be of a 
character dangerous to the ship or the rest of the cargo, and that 
the want of knowledge of the true character of the article will not 
release such charterer or shipper from the responsibility which the 
law imposes upon him as incidental to his contract. Two proposi- 
tions may be assumed as beyond dispute. First, that the case is 
not one of inevitable accident ; arid secondly, that the owner of the 
ship is without any actual fault arising out of any act of his own 
or that of the master or his agents. Inevitable accident is not 
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pretended ; and, if the pretence were set up, it could not be sup- 
ported for a moment. Union Steamship Co. vs. New York and 
Virginia Steamship Co., 24 How. 313. Some attempt was made 
to impute fault to the owner of the vessel because she was delayed 
in Boston for the purpose of repairs, but the explanations are 
satisfactory and the position wholly unsustained. Neither party 
had any knowledge of the dangerous character of the article, so 
that it may be said that there was no actual fault on either side, 
except such, if any, as the law implied from the nature of the 
transaction. The charterers put up the ship as a general ship, 
and under the terms of the charter-party the ship was at their sole 
use and disposal to ship such lawful goods as they might think 
proper, and it was expressly stipulated that their stevedore should 
be employed by the owner in Boston. The stowage of the mastic 
was made in the usual way, and it is not denied that it would have 
been proper if the article had been what it was supposed to be 
when it was received and put on board. Want of greater care in 
that behalf is not a fault, because the master had no knowledge or 
means of knowledge that the article required any extra care or 
attention beyond what is usual in respect to other goods. Proper 
precautions in respect to the packing therefore had been taken if 
the goods had not been of dangerous character, which was wholly 
unknown to the master or the owner of the ship, or his agents. 
But damage was occasioned, and loss and expense were incurred, 
and the only question is who must suffer. Where the owners of a 
general ship undertook that they would receive the goods and 
safely carry and deliver them at her destined port, it was held in 
Brass vs. Maitland, 6 Ell. & Black. 481, that the shippers under- 
took that they would not deliver, to be carried in the voyage, 
packages of goods of a dangerous nature, which those employed on 
behalf of the shipowner might not on inspection be reasonably ex- 
pected to know to be of a dangerous nature, without expressly 
giving notice that they were of a dangerous nature. Such was the 
principle laid down in that case, but the reasoning of the Court in 
support of the rule is even more applicable to the present case. 
Although those employed on behalf of the shipowner have no rea- 
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sonable means during the loading of a general ship to ascertain the 
quality of the goods offered for shipment, or narrowly to examine 
the sufficiency of the packing of the goods, the shippers, says Lord 
Campbell, have such means, and it seems more just and expedient 
that, although they were ignorant of the dangerous quality of the 
goods or the insufficiency of the packing, the loss occasioned 
thereby should be cast upon the shipper rather than upon the ship- 
owners. Accordingly he held that the shippers, and not the ship- 
owner, must suffer, if from the ignorance of the former a notice 
was not given to the latter which they were entitled to receive, and 
from the want of notice a loss had arisen which must fall on either 
the shipper or the owner of the vessel. Undoubtedly that rule, as 
is well contended by the libellant, rests upon the same principle 
as that which is applied in other commercial transactions of an 
analogous character. Where damage is sustained in a case not 
falling within the category of an inevitable accident, and neither 
party is in actual fault, the loss shall fall on him who from the re- 
lation he bears to the transaction is supposed to be possessed of 
the necessary knowledge to have avoided the difficulty. Baron 
Parke applied that rule in the case of Q-ibson vs. Small, 24 Eng. 
L. & Eq. 40, with great force and rigor in the case of a voyage 
policy, holding that the law did not regard exceptional cases, but 
wisely laid down a general rule, which is a most reasonable one in 
the vast majority of voyage policies, that the assured implicitly 
contracted to do that which he ought to do before the commence- 
ment of the voyage. Judge Sprague approved the rule upon the 
ground that it ordained that the loss should fall upon the party 
who generally had the best means of informing himself as to the 
character of the article to be shipped, which undoubtedly is the 
foundation principle on which the liability rests. Were the rule 
otherwise it might, as was well said by the district Judge, en- 
courage negligence, and even induce the general shipper or char- 
terer to try experiments with articles unknown to commerce at 
the expense of the shipowner. In view of the whole case I am of 
the opinion that there is no error in the record. 

The decree of the District Court is accordingly affirmed 
with costs. 
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For the foregoing very able and inte- 
resting opinion we are indebted to the 
courtesy of Mr. Justice Clifford. The 
subject is not one which we have before 
had occasion to examine, and we infer, 
from the paucity of references to other 
cases, both here and in the case of Brass 
vs. Maitland, 36 Eng. L. & Eq. R. 221, 
where the matter is very extensively 
discussed, both at the bar and upon the 
bench, Crompton, J., dissenting, that 
the question has but seldom arisen upon 
the direct point here ruled. It must 
therefore be settled by the application 
of the nearest analogies. And in this 
view it seems to us not entirely free 
from doubt. 

It seems clearly settled that to the 
extent of the shipper's knowledge he is 
clearly bound to disclose any and all 
grounds of apprehension, belief, or sus- 
picion, of any dangerous character in 
the articles shipped. The omission to do 
so would be clearly fraud, as has often 
been held in regard to common carriers. 
Hutchinson vs. Guion, 5 C. B. N. S. 149 ; 
Hudson vs. Baxendale, 2 H. & N. 575 ; 
Bedfield on Bailw. 303, and cases cited. 
And in this case, where the defect is 
latent and equally unknown to both 
parties, the loss must of necessity, so far 
as the goods are concerned, fall upon 
the owner. But beyond that, where loss 
and injury occurs to the shipowner or 
carrier, through some defect in the ar- 
ticle equally unknown to both parties, 
and where it is the result, not of any 
defective quality, either in the article 
or the package, but results solely from 
the effect of change of temperature ne- 
cessarily incident to the voyage, which 
was equally open to the observation of 
both parties and which might have been 
anticipated by both, but for inattention 
or want of experience, it seems to us 
there may be some ground to question, 
whether the loss incident to the trans- 
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action must not fall upon both parties, 
in proportion as they have been injured, 
by what, to them, must be regarded as 
an accidental result. This is clearly so 
in regard to property under lease, where 
no special stipulations are made. If the 
property, be it real or personal, is de- 
stroyed, or rendered unfit for the use 
of the lessee, without the fault of either 
party, the loss for the term falls upon 
the lessee and for the remainder upon 
the lessor. 

But we have been struck with the 
force of the suggestion that, as a rule 
of policy, it is better the loss in cases 
like the present should fall exclusively 
upon the shipper. It is clear where the 
contract, or charter-party, contains any 
stipulation as to the quality, state, or 
lawfulness of the goods to be shipped 
by the charterer, he thereby assumes 
all risk in regard to those matters. 

And the unquestionable tendency of 
the more recent decisions is towards 
making the party upon whom the se- 
lection of goods is devolved, either by 
the terms of the contract, or the relation 
of the parties, responsible by way of an 
implied contract for all latent defects in 
them, that is for all defects equally un- 
known to both parties. This question, 
in regard to the implied warranty of the 
fitness of particular goods for any given 
purpose, is lucidly and, as it seems to 
us, very satisfactorily discussed, in the 
Exchequer Chamber in the recent case 
of Bigge vs. Parkinson, 8 Jur. N. S. 
1014 (1862), by the Lord Chief Justice 
of the Queen's Bench. His Lordship 
thus defines the rule : " Where a buyer 
buys a specific article, caveat emptor ap- 
plies ; but where the buyer orders goods 
to be supplied, and trusts to the seller's 
judgment to select the goods for the 
purpose to which they were to be ap- 
plied, and which both parties knew they 
were to be applied to, then, though 
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there is no express stipulation that they and unreasonable application of the 

shall be fit for that purpose, there is an maxim caveat emptor, is in the right 

implied warranty that they shall be fit." direction. We therefore coincide fully 

This is certainly a very equitable and with the decision of Mr. Justice Clif- 

just principle, and one which is quite ford in the principal case. We only 

susceptible of controlling the present wish to have it brought to the decision 

case, without any unreasonable exten- of the full bench. Our doubts do not 

sion. We believe the tendency of mod- extend beyond that, 
em decisions, in regard to the harsh I. F. R. 



Supreme Court of Pennsylvania. 

CHASE VS. MILLER. 

Contested Election — Constitutionality of Military Vote outside of 

State. 

1. This Court has jurisdiction to review and correct the proceedings of inferior 
Courts, except where it is expressly excluded by statute, or in a case stated by 
the parties, wherein (hey agree to submit their disputes to auditors or referees 
of the Common Pleas without expressly reserving their right to a writ of error. 
The presumption in the latter case is, that the parties mean to bind themselves 
by the award of the domestic tribunal of their own choice. 

2. This Court has jurisdiction of a contested election, on certiorari, where it appears 
from the record that no facts were in dispute ; hence the rulings of the Court 
below upon questions of law purely are reviewable here. 

3. This Court is as much bound to take cognisance of questions involving the 
constitutionality of the election laws, even though they may be raised in a 
contested election, as they are to pass upon the constitutionality of an Act of 
Assembly relating to any other subject, as long as the Legislature does not take 
away that jurisdiction. 

4. The 155th section of the Act of 2d July, 1839, giving to Courts of Quarter Ses- 
sions the same powers that are conferred on committees of the Legislature, to 
compel the attendance of witnesses and the production of papers in contested 
elections, is only a grant of power for the specific purposes named, and does not 
make the decision of the Court below, like that of the Legislature, final and 
conclusive. 

5. Bills of exceptions are not allowed in the Courts of Quarter Sessions, therefore 
no question which arises outside of the record can be reviewed by this Court. 

6. Election districts, within the meaning of our statute, denotes subdivisions of 
Pennsylvania territory, marked out by known boundaries, prearranged and 
declared by public authorities ; and election districts mean in the Constitution 



